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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JUSTIN RAY MITCHAM,
Defendant-Appellant.

NO. 43776
Kootenai County Case No.
CR-2015-11150

RESPONDENT'S BRIEF

Issue
Has Mitcham failed to establish that the district court abused its discretion by
imposing a unified sentence of seven years, with three years fixed, upon his guilty plea
to grand theft?

Mitcham Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Mitcham pled guilty to grand theft (in violation of I.C. § 18-2407(1)(b)) and the
district court imposed a unified sentence of seven years, with three years fixed. (R.,
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pp.44-45, 50-52.)

Mitcham filed a notice of appeal timely from the judgment of

conviction. (R., pp.56-59.)
Mitcham asserts his sentence is excessive in light of his employment history,
substance abuse and willingness to participate in treatment, and purported remorse.
(Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The penalty for grand theft in violation of I.C. § 18-2407(1)(b) is not less than one
year, up to 14 years in prison.

I.C. § 18-2408(2). The district court imposed a unified

sentence of seven years, with three years fixed, which falls well within the statutory
guidelines. (R., pp.50-52.) At sentencing, the district court articulated the correct legal
standards applicable to its decision and also set forth in detail its reasons for imposing
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Mitcham’s sentence. (10/21/15 Tr., p.17, L.11 – p.20, L.20.) The state submits that
Mitcham has failed to establish an abuse of discretion, for reasons more fully set forth in
the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Mitcham’s conviction and
sentence.

DATED this 29th day of June, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of June, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A
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positive change he saw In me while I was sober and
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I will not waste this opportunity if the
Court sees fit to allow me to seek treatment and get my
lire back on U1e right track.
Thank you for the time - for your time and
the DA's Orne, and I understand, if given this chance,
I can never come before the Court again.
ThMk you, Your Honor.
THE COURT: Well, Mr. Mitcham, your history
Is troubling, and the circumstances of this partlcular
crime are very troubling to me. I understand
difficulties In proof with grama not doing so well and
having some memory problems and pulllng the proof In,
and, to a large extent, Mr. Chapman Is correct, that,
you know, a guilty plea Is a guilty plea. I understand
that your plea was under Alford and pursuant to that,
and I don~ forget that, but tt's stm a guilty plea,
and so there Is sHII sentencing to do.
And I undenitand what you're saying when
you say, I did ask her for pennlssion and she gave me
that permission.
Frankly, I'm not sure I believe you, but
that aside, even if what you're saying is 100 percent
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to the rest of society. RehabiHtatlon, that's always

2 something we're going to look at as being very

Important, and then punishment.
We don't typically, depending on the crime,
consider punlShment to weigh the heaviest, but It
certainly ls a consideration.
Mr. M~cham, In thls partlcular case, I
give the greatest weight to protection of society, and
specifically to your grandmother. Unfortunately, she
needs to be protected from you, and not just because
you took her rfng this time and pawned It, but there
were the past Incidents with using her debit card or
whatever that was. And she's the one who raised you
and loved you, and yet you've taken advantage of her.
She needs protection from that.
Certainly deterrence Is Important. You
oeed to understand U1at you can't keep doing theS41
Ullngs.
/Is I Indicated, rehabllltatlon Is
Important, but, you know, you had some opportunities.
You've been on three rfders, you'Ve been tllrough Drug
Court, and nothing seems to stick var, well, or maybe
it does for a wtille and then you're back at your
antics.
And punishment Is certainly a
19

the truth, you knew better than to take advantage of
her In her oonditlon. Someone with dementia may not be
capable of giving that kind of consent, and I think you
know better than that, aod I U1lnk you took advantage
of her for your own selfish purposes.
I understand that you need clothes for the
summer, I understand that you need to pay your fees end
fines, but you need to leave your grama alone.
I believe you when you say that you love
her, and I believe that she loves you. She's the
person who raised you when your parents weren, able
to. And that's a tough way to grow up when you have
two parents who are lneffectlve, and I'm very mindful
of that. But you also have choices that you make In
life, and everything that you've done has been a matter
of choice.
You've got serious substance abuse Issues.
II appears to me that you'll do Just about anything,
and I hope that someday you get that behind you, and
one of the ways that can happen Is when you have no
choice but not to use because you are Incarcerated.
There are several considerations for
sentencing that we consider. One of them Is protettlng
society. The other Is. you know. deterrence, both
specific with respect to you and general wlU1 respect
18
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consideration.
In this case, this doesn't happen very
often, but I'm not going to retain Jurisdlctlon In this
case. I'm going to sentence you to much less than what
the prosecutor has asked for. It's going to be a
thr~year llxed tenn to be followed by a four-year
Indeterminate tenn, and I'm oot going to retain
Jurisdiction a'ld I'mnot going to put you on probation.
You Y1111 be given credit for time served,
of course, and I know that you have quite a little bit
of this added up. There will be some treatment that
will be available to you. That will be closer to the
end of your fixed term, from what I understand. I very
slnceraly hope that you take advantage of that, that
you pay attention, that you Internalize those things,
and you get some good use from that treatment.
I know you want to come out and be done
with this, and, Justin, that's totally up to you. You
can do that. But you're going to seNe somo Umo
first, and that will be the Court's order.
I Ywill order $250 resHtuUon, as well.
All r1ght. Anything further from counsel?
MS. McCUNTON: No, Your Honor. Thank you.
MR. CHAPMAN: Not at this time, ma'am.
THE COURT: I'mnot going to order court
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